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BOOK REVIEWS. 

Milton P. Kupfer, Editor-in-CMrge. 

A Treatise on Federal Criminal Law, Procedure, Forms of 
Indictment and Writ op Error and the Federal Penal Code. By 
William BE. Atwell. 2nd Edition. Chicago: T. H. Flood & Co. 
1916. pp.808. 

This book, as stated by the author in the preface is "a sort of com- 
pendium of Federal Criminal Law and Procedure and indictment 
forms". The book is intended to be of immediate use to the lawyer 
"when called into a criminal case in the Federal Court." The pur- 
pose of the author has been to make a manual for practical use, rather 
than to attempt any profound discussion of the principles that underlie 
the Federal Criminal Law. 

The book is, on the whole, well adapted to the above purpose. It 
contains all Federal Statutes and all the leading decisions relating to 
the Criminal branch of the Federal Law. At the end is contained the 
Federal Penal Code of 1910 (an extremely useful addition for purposes 
of reference) and also a valuable set of forms of indictment. 

Although it has been settled law since the decision in United States 
v. Hudson (U. S. 1812) 1 Cranch. 32, that the United States pos- 
sesses no criminal common law, nevertheless, in examining the Federal 
Code one is struck by the way in which the common law has been 
adopted in parts thereof, not only explicitly in many cases, but even 
by tacit assumption. Thus, under Section 273 of the Code "Murder 
is the unlawful killing of a human being with malice aforethought," 
a literal adoption of the common law definition. Rape, indeed, is not 
even defined at all, it being merely enacted in Section 276 of the Code 
that "whoever shall commit the crime of rape shall suffer death." 
What acts constitute this crime are not stated, the framers of the Code 
apparently assuming that the common law definition of rape is implied 
in the word itself. This simply shows that whatever may be the effect 
of ruling that we have no Federal common law crimes as such, our 
courts and national legislature both recognize the common law atmos- 
phere surrounding our Federal Government, and must interpret many 
of our statutes in the light of the common law. 

In discussing the question whether rape must be "against a 
woman's will", or merely "without her consent", the book quotes a 
statement of Lord Campbell that "it would be monstrous to say that 
if a drunken woman, returning from market, lay down and fell asleep 
by the roadside, and a man, by force, had connection with her while 
she was in a state of insensibility and incapable of giving consent, he 
would not be guilty of rape." The author then adds (p. 433), "The 
concluding illustration of the great Chief Justice was held not to be 
rape in People v. Quin (2sT. T. 1867) 50 Barb. 128." If this state- 
ment means that People v. Quin, supra, held that such an act is not 
rape at common law, the statement is in error. When People v. Quin 
was decided, New York had a special statute covering the case of 
intercourse with a woman without her consent, she being insensible 
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from intoxication at the time, and this statute had a penalty of its 
own, namely, imprisonment for not exceeding five years, whereas the 
punishment for rape was imprisonment for not exceeding ten years. 
The New York Court held that, in view of the fact that the two crimes 
were each covered by a distinct statute, it could not have been the 
intent of the legislature to make the act of intercourse with the woman 
rape if she were insensible from drunkenness. So much of the case as 
hints that at common law such an act was not rape is mere dictum. 

Id. the index of the book there is this rather dubious title: "Eape 
* * * of female under sixteen is", and then a reference to a page 
on which Section 279 of the Federal Penal Code is discussed. This 
section provides that anyone having unlawful carnal intercourse with 
a female under the age of sixteen is punishable by imprisonment. 
2Tow, of course, rape upon any female, whether she be under sixteen 
or over is rape, and this is a truism; but what the indexer evidently 
means is that intercourse with a female under sixteen even with her 
consent is rape under this section. This is an error, for this section 
nowhere uses the word rape and does not make such act the crime of 
rape, but a lesser crime punishable by imprisonment, and not by death. 
Possibly the indexer may have had in mind statutes like that con- 
tained in the New York Penal Law § 2010, making intercourse with a 
female under eighteen years of age rape in the second degree even 
though the act of intercourse be consented to. 

Section 330 of the Federal Code provides that where there is a con- 
viction of murder in the first degree or of rape, "the jury may qualify 
their verdict by adding thereto 'without capital punishment' and 
whenever the jury shall return a verdict qualified as aforesaid, the 
person convicted shall be sentenced to imprisonment for life." In 
the famous case of United States v. Bram, reported on appeal (1897) 
168 U. S. 532, 18 Sup. Ct. 183, where the murder was committed on 
the high seas and the evidence tending to convict was largely circum- 
stantial, the jury returned such a qualified verdict, and the result was 
generally approved. If the power to return such a verdict is not 
abused, such a statute ought to have a most beneficial effect in securing 
conviction in cases where juries might be reluctant to bring in a 
verdict that would carry with it the penalty of death. 

The book is marred by occasional over-abruptness in style and by 
some misprints. Thus, it is stated on page 518 that a statute making 
it criminalto harbor alien prostitutes was held unconstitutional "as a 
regulation of a matter within the police power reserved to the State 
and not without [within] any power delegated to Congress by the 
Constitution. 1 ' A serious practical defect in the book is the absence of 
a table of cases. On the whole, however, the author has done a com- 
mendable piece of work, and one that is certain to be of service to the 
lawyer whose practice calls him to the Federal criminal bar. 

Ralph W. Gifford. 

The Morals of Monopoly and Competition. By Homer Blosser 
Eeed. Menasha, Wis. : George Banta Pub. Co. 1916. pp. v, 143. 

Unfair Competition. By William H. S. Stevens. Chicago: Uni- 
versity of Chicago Press. 1917. pp. xiii, 265. 

Two very interesting books dealing with the problems of business 
competition and its regulation have recently appeared. Professor 



